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 IN THE COURT OF SESSIONS JUDGE :::::::::::: NALBARI 

 

Criminal Appeal Case No : 25/13 
 
  From the judgment and order dated 19/07/13 passed by the 

learned Asstt. Sessions Judge, Nalbari Tihu in Sessions Case No. 52/13 u/s- 

354/448 IPC. 

 

 

Present :  S. Begum 
   Sessions Judge 
   Nalbari.    
 
 
   Md. Sahjamal Ali 
   S/o- Md. Amir Ali 
   Vill- Chotto Allia, PS- Ghograpar 
   Dist- Nalbari (Assa…...........Appellant / Accused.     
 
 
    - VS - 
 
   State of Assam ……............. Respondent. 
 
 
This appeal petition having been finally heard on 29/11/2018 in presence of: 

 

Advocate for the Appellant : XXXXX, Advocate 

Advocate for the Respondent : Learned PP, Nalbari 

 

Date of hearing   : 29/11/2018  

Date of Judgment   : 21/12/2018 

 

J U D G M E N T 
 

1. The instant appeal has been preferred by Md. Sahjamal Ali u/s- 374(3)(a) 

CrPC challenging the judgment and order dated 19/07/13 passed by the learned 

Asstt. Sessions Judge, Nalbari in connection with Sessions Case No. 52/13 

whereby the learned Asstt. Sessions Judge, Nalbari convicting the accused 

appellant Sahjamal Ali u/s- 354/448 IPC sentenced him to undergo R/I for 1 year 

for committing offence u/s- 448 IPC and to undergo R/I for 1 year and to pay 
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fine of Rs.200/- I/d S/I for another 3 months for committing offence u/s- 354 

IPC. 

 

2. The prosecution case as it is reflected in the ejahar lodged by one Miss 

Nabiran Nesa on 17/04/13 is that on that very day at about 2:30 PM accused 

Sahjamal Ali unlawfully entered into the house of the informant and tried to 

commit rape upon her as well as the accused also assaulted her. When she raised 

alarm, the accused fled away from the place of occurrence. 

 

3. On the strength of the said ejahar Ghopgrapar PS case No. 49/13 u/s- 

448/354/376/511/34 IPC has been registered and police force set in to motion 

and on completion of the investigation police submitted charge sheet against 

accused Sahjamal Ali u/s- 448/354/376/511 IPC. 

 

4. While the accused appeared before the court of learned Addl. CJM, 

Nalbari in GR Case No. 498/13 then the learned Addl. CJM, Nalbari committed 

the case to the Sessions Court, Nalbari as the case is exclusively triable by the 

court of sessions. Thereafter the case was transferred to the court of learned 

Asstt. Sessions Judge, Nalbari.  

 

5. While the accused entered in to his appearance before the learned trial 

court to face the trial, charge was framed against the accused u/s- 

448/354/376/511 IPC and read over  to the accused to which he pleaded not 

guilty and claimed to be tried. 

 

6. The learned trial court recorded the evidence of as many as 6 witnesses 

including the I/O. At the conclusion of the trial the learned trial court convicted 

the accused person u/s- 354/448 IPC and sentenced the accused person as 

discussed above. However, the learned trial court acquitted the accused from 

offence u/s-376/511 IPC. 

 

7.  Being aggrieved with the aforesaid judgment and order present appeal 

has been preferred. The judgment is challenged on various count. It is stated 

that the learned trial court without going through the evidence on record in its 
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proper perspective, erroneously convicted the accused and the same is liable to 

be set aside. It is also stated that except the victim all the non official witnesses 

examined by the prosecution are reported witnesses and their evidenced did not 

corroborate the testimony of the victim.  It is stated that there is  material 

contradiction between the evidence of the victim and the statement recorded by 

the I.O but the learned trial court without considering such material contradiction 

convicted the accused. Hence, the impugned judgment and order passed by the 

learned trial court is liable to be set aside.  

 

8. The appellant's side argument was based mainly on the ground taken up 

in the appeal memo. Per contra, the learned PP submitted that the judgment is 

based on the materials on record and the appellate court should not interfere 

with the judgment and order of conviction passed by the learned trial court.  

 

9. On the backdrop of the forgoing argument placed by the learned counsel 

for both sides, now let me scrutinize the evidence on record to determine 

whether the order of conviction recorded by the learned trial court requires any 

interference by this appellate  court. 

 

 

10. First of all let me scrutinize the evidence of PW-1 who is the victim. 

During her evidence she deposed that on the date of occurrence at about 2:30 

PM while she was alone at home, accused Sahjamal came to her house and 

proposed to do bad act with her. While she refused to do any bad act as 

proposed by him, the accused gagged her mouth by his hand an inflicted blows 

on her face. While she raised hue and cry the accused forced her for doing bad 

work with him. While she raised hue and cry. Abdul Rashid, Riajuddin, Sahidul 

and others came to the place of occurrence. Then the accused left the place of 

occurrence. She also stated that one Manowar Hussain also accompanied the 

accused and he was standing outside her house. When her parents returned 

back to home, she informed them about the said incident. Later on she lodged 

the ejahar at the PS. She exhibited the ejahar as Ext-1. This witness was cross 

examined at length. During cross examination she revealed that the house of the 

accused is situated at a distance of 1km from her house. The houses of Abdul 
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Rashid and Riajuddin are situated near her house. At the time of occurrence she 

was alone at home and her family members went to their shop situated at Milan 

Bazar. She neither asked the accused to sit in her house nor offered tea to him. 

She resisted the accused from saying bad words. She also revealed that she did 

not sustain injury as a result of assault during the incident. She lodged the ejahar 

on the very day of occurrence. It is disclosed that  her clothes were not torn 

during the incident. She also disclosed that the accused is a married person and 

father of a child.  

 

11. PW-2 Md. Saidul Islam disclosed during his evidence that on the date of 

occurrence at about 2:00/ 2:30 PM while he was standing on the road at a 

distance of ½km from the PO he noticed the accused running out from the 

house of the victim. Some people had caught the accused. He saw the victim 

while she was crying. While he inquired the victim what happened, then the 

victim told him that the accused came to her house and caught hold of her and 

pushed her down on the bed and that while she raised alarm people came there 

and the accused fled away. During cross examination this witness revealed that 

he noticed Rashid and Riajuddin at the place of occurrence. The accused was 

caught by the  people at a distance of ½km from the house of the victim. It is 

also revealed that the accused confessed before him that he went to the house 

of the victim and at that time the victim was alone at her house. 

 

12. PW-3 Dr. Pulin Deka is the M/O of this case. He during his evidence 

disclosed that on 26/04/13 at about 9:15 PM he examined the victim at 

Ghograpar PHC but he found no external injury on her person. He exhibited Ext-3 

as the medical certificate. 

 

13. PW-4 Md. Riajuddin during his evidence disclosed that on the date of 

occurrence at about 2:00/ 2:30 PM while he was in his house he heard hue and 

cry raised by the victim. While he came out of his house he noticed the accused 

running away from the house of the victim. He went to the house of the victim 

and noticed blood oozing out from the nose of the victim. On inquiry the victim 

told him that the accused inflicted injuries on her nose. It is disclosed that the 

accused was caught by the villagers and he was handed over to police. During 
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cross examination this witness revealed that at the time of occurrence the 

parents, brother and sister of the victim was not at home. He did not see the 

accused running away from the house of the victim. The house of the accused is 

situated at a distance of one furlong from the house of the victim. 

 

14. PW-5 Md. Abdul Rashid during his evidence testified that on the date of 

occurrence at about 2:30 PM hearing the hue and cry of the victim while he was 

proceeding towards the house of the victim on his way he noticed the accused 

coming out from the  house of the victim. While he went to the house of the 

victim he noticed that the victim was crying. The victim told him that the accused 

used force to commit rape upon her. It is stated that the accused was caught and 

brought from the road by the mother and brother of the victim. Later on police 

came and took the accused to police station. During cross examination this 

witness revealed that his house is situated at a distance of 14 “tars” from the 

house of the victim. When the mother and brother of the victim went to catch 

the accused, some villagers were also present along with them. 

 

15. PW-6 S.I. Ramesh Bordoloi is the I/O of this case. He during his evidence 

disclosed that he visited the PO and prepared the sketch map of the PO. He 

exhibited Ext-4 as the sketch map of the PO. On completion of investigation he 

submitted charge sheet against the accused u/s- 448/354/376/511 IPC vide Ext-

5. During cross examination he disclosed that the house of the accused is 

situated at a distance of 700/ 800 meters from the house of the victim. The 

accused was caught by the villagers. 

 

16. On the backdrop of the forgoing evidence now let me discuss whether the 

prosecution has been able to bring home the charge against the accused.  

 

17. The prosecution case rest upon the testimony of the single eye witness 

who is the victim herself. The other witnesses are reported witness. In the 

appeal memo it is contended that the court should not record conviction against 

the accused only on the sole testimony of the victim. It is submitted that no case 

u/s-354/448 IPC has been established against the accused. Pointing out to the 

medical evidence it is submitted that there being no corroboration regading the 
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evidence of the victim that the accused used force upon the victim, the evidence 

of the victim should not be accepted. It is submitted that the fact that the victim 

did not sustain any injury and that her clothes were not torn established that no 

such incident as alleged by the victim had happened actually. 

 

18. it is the settled law that on the solitary evidence of a victim  of sexual 

assault conviction can be recorded.  

 

19. In the instant case on a careful glance of the evidence on record it 

appears that the victim vividly described how on the date of occurrence the 

accused entering into her house proposed her to do bad work with him and how 

on refusal  on the part of the victim he gagged her mouth and inflicted blows on 

her. It is also disclosed by her how the accused tried to do bad work with her 

forcibly. In spite of thorough cross examination the defence failed to dislodge her 

evidence. Nothing could be elicited why the victim would falsely implicate the 

accused with such type of allegation. Nothing could be shown that there is any 

enmity between the parties so as to presume false implication. No girl will falsely 

implicate a person with such type of shameful occurrence involving her own 

chastity. Defence could not show any contradiction between the testimony of this 

witness with her earlier statement before the I/O. Her statement u/s-164 CrPC 

also corroborated her testimony. Her evidence shows that she was alone in the 

house at the time of the incident and taking the advantage of absence of the 

other family members of the house the accused tried to do bad work with her.  

 

20. Her evidence gets credence from the testimony of the independent 

witness PW-3 Saidul Islam, PW-4 Riazuddin, PW-5 Abdul Rashid. All these 

witnesses supported the fact that on the day of occurrence the victim raised hue 

and cry and hearing the hue and cry of the victim while they came, they noticed 

the accused running away from the house of the informant. The victim also 

disclosed that on raising hue and cry the above persons came to her house 

immediately. These witnesses also testified that the victim on inquiry revealed 

before them about the incident. PW-4 and PW-5 testified that the victim informed 

them immediately after the occurrence that the accused inflicted blows on her 

and tried to rape her. These witness corroborated  the evidence of the victim on 
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material particulars. Nothing could be elicited by defence why these witnesses 

who are the neighbours of both the victim and accused and bearing no enmity 

with the accused would falsely implicate the accused. There is nothing to 

disbelieve the testimony of this witness. In spite of vigorous cross their evidence 

could not be demolished. The evidence of these witnesses shows that they 

noticed accused running from the house of the victim immediately after the 

occurrence while they hearing the alarm raised by the victim came towards her 

house.  

 

21. Though medical evidence do not support the fact of any injury on the 

victim yet it appears from evidence that the victim was assaulted by hand only 

and so there may not be any sign of injury on her person. The victim also 

disclosed during cross that she did not receive any injury. Under the above 

circumstance I am of the opinion that medical report cannot negate the cogent 

and reliable evidence of the victim which is supported by independent witness on 

all material particulars.  

 

22. The act of the accused using criminal force upon the victim by gagging 

her mouth and inflicting blows on her face after refusal on her part to do bad act 

with him and thereafter forcing her again trying to do bad work definitely act of 

outraging the modesty of the victim.  

 

23. In Ramkripal S/o-Shyamlal Charmakar Vs State of Madhya Pradesh 

reported in (2007) 11SCC265,  the Hon'ble Supreme Court held that “5. coming 

to the question as to whether section 354 of the Act has any application, it is to 

be noted that the provision makes penal the assault or use of criminal force to a 

woman to outrage her modesty. The essential ingredients of offence under 

section 354 IPC are : 

 (a) That the assault must be on a woman. 

 (b) That the accused must have used criminal force on her. 

 (c) That the criminal force must have been used on the woman  

                intending thereby to outrage her modesty.  

 6. What constitutes an outrage to female modesty is nowhere defined in 

IPC. The essence of a woman's modesty is her sex. The culpable intention of the 
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accused is the crux of the matter. The reaction of the woman is very relevant, 

but its absence is not always  decisive. Modesty in this section is an attribute 

associated with female human beings as a class. It is a virtue which attaches to a 

female owing to her sex. The act of pulling a woman, removing her saree, couple 

with a request for sexual intercourse, is such as would be an outrage to the 

modesty of a woman; and knowledge, that modesty is likely to be outraged, is 

sufficient to constitute the offence without any deliberate intention haying such 

outrage alone for its object. As indicated above, the word 'modesty' is not 

defined in IPC. The Shorter Oxford Dictionary (Third Edn.)define the word 

'modesty' in relation to woman as follows : 

Decorous in manner and conduct; not forward or lower; shame-fast; 

Scrupulously chast.  

 7. Modesty is defined as the quality of being modest; and in relation to 

woman, “womanly propriety of behavior; scrupulous chastity of though, speech 

and conduct.” it is the reserve or sense of shame proceeding from instinctive 

aversion to impure or coarse suggestions...” 

 

24. In the case at out hand the evidence on record clearly established the 

fact that on the date of occurrence the accused requested the victim for doing 

bad work (sexual act) with him and on denial of the victim to his proposal the 

accused gagged her mouth and inflicted blows on her person. Thereafter also he 

applied force on her trying to do bad work with her. But as she raised hue and 

cry and people gathered he left the place. The above act of the accused shows 

that the criminal force applied upon the victim by the accused is definitely with 

the intention to outrage her modesty. Prosecution has established commission of 

offence u/s-354 IPC by the accused beyond any shadow of doubt.  

 

25. Evidence on record established that the accused on the date of 

occurrence entered into the house of the victim while she was alone AT her 

home and thereafter assaulted her with the intent to outrage her modesty. 

Prosecution has been able to bring home the charge u/s-448 IPC against the 

accused beyond doubt.  
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26. The learned trial court has committed no error in recording conviction 

against the accused u/s-448/354 IPC. The learned trial court sentenced him to 

undergo R/I for 1 year for committing offence u/s-448 IPC and to undergo R/I 

for 1 year and to pay a fine of Rs.2000/- I/d S/I for another 3 months for 

committing offence u/s-354 IPC. 

 

27. The accused at the time of sentence hearing before the trial court prayed 

for showing him leniency as his family comprising of his child, wife and widowed 

mother is completely dependent upon him and they will face hardship if he is 

sent to jail. Considering the submission of the accused at the time of sentence 

hearing, I feel it proper to reduce the sentence. Modifying the sentence I hereby 

sentence the accused to undergo R/I for one month for offence u/s-448 IPC. The 

accused is also sentenced to undergo R/I for one year and to pay a fine of 

Rs.500/- I/d S/I for 15 days for committing offence u/s-354 IPC. Both the 

sentences will run concurrently.  

  

28. The appeal is partly allowed by modifying the sentence.   

 

29. Appellant is directed to appear before the court below to serve out the 

sentence. 

 

 Return back the C/R to the learned trial court with a copy of judgment 

passed by this court. 

 

 Judgment is given under my hand and the seal of this court on this the  

21st day of  December/2018.  

 

 Dictated and corrected by me                      Sessions  Judge, 

                                                                                       Nalbari. 

           Sessions Judge, 

                        Nalbari. 

 

 

D. Roy (Steno) 


